legal rules to a rubble of disconnected particulars, set in motion a yearning for intellectual equilibrium and repose. This mood persisted through the 1940's and 195o's and was very creative in a practical way, producing out of its confidence in "objectivity and rationality" (p. 189) Prosser on Torts, 3 Judge Traynor's opinions on strict products liability, 4 and the second Restatement. 5 This "Consensus Thought," however, had never really responded to the threat of Realism by formulating a new structure for tort law; it had only stopped talking about Realism. Consequently, that threat persisted into the late I96o's and 1970's, when a diverse band of tort theorists (Posner, Epstein, Fletcher, Calabresi) responded by setting out to restore to the field some general unifying conceptions. Now, the rival theories of these Neoconceptualists struggle to dominate the analysis of tort liability.
I.
If the story thus outlined sounds rather familiar, it's because it is: for law teachers at least, the experience of reading this book will be like taking a bus tour through the city in which they have lived their adult lives: "Now on your right is the Palsgraf case, 6 a case you would hardly believe really happened.... And if you look closely, you can see where products liability began to emerge in Escola." ' 7 The tourist may wonder why the bus (the trip is billed as a tour of intellectual landmarks) skips some of the most famous attractions, since it stops at length by Holmes, Bohlen, Leon Green, Cardozo, Prosser, and Traynor but misses or slights Jeremiah Smith, Pound, Wigmore, Seavey, Harper and James, Hart, and Honor6, and even (most surprisingly) Learned Hand, whose negligence "formula" 8 is indispensible to every torts student. Where he does stop, White as tour guide provides concise and useful accounts of the major changes in thought summarized above; these are sometimes pedestrian but some-times insightful. Of particular interest is White's perceptive discussion of the battle between Leon Green and Francis Bohlen in the 192o's and 1930's (pp. 75-83) , the confrontation of mature Realism with an earlier form, modified Conceptualism. Green and the true Realists, on one hand, and Bohlen and the modified Conceptualists, on the other, shared a basic assumption: policy is critical to the resolution of any legal question. But, as White explains, they derived irreconcilable conclusions that characterize the two strands of scholarship within the Realist movement -Bohlen thought doctrinal rules could be adapted to social change, but Green came to believe all rules were myths.
II.
But White aspires to something more than a survey of theories about tort law. The book's real claim to novelty is in the way it explains why tort doctrine has taken the forms it has; and it is that apparatus of explanation that I want to discuss.
To begin with, White's version involves some important deviations and omissions from the usual telling of the story. Normally "social forces," vaguely conceived of as "industrialization" or more concretely as "the railroads" or "the factory system," play an important causal role. 9 In the benign version, the spirit of the common law deploys the negligence principle to protect infant American industry against costs that would hamper its takeoff, but it repudiates negligence and turns to promoting social welfare through strict liability when such protection is no longer necessary for economic growth. In the harsher, Populist version, railroads and industry capture the legal system in the nineteenth century and twist it to their design to force farmers, workers, passengers, and shippers to subsidize their accident costs; but these groups organize in their turn to qualify or repudiate the negligence principle through employers' liability, railroad safety, and workmen's compensation statutes; and gradually over this century the courts come to recognize their interests in spreading the risks of accidents by shifting them back to the enterprises that "cause" them. Often the two versions are combined, presenting the law as having been perverted to private ends in the nineteenth century but restored to the true norm of the public interest in our own.
White deliberately turns his back on all such interpretations -less, apparently, because he rejects them than because he thinks them incomplete. An approach from the perspective of intellectual history, he says, explains as much or more about "the emergence of Torts as a distinct branch of law" (p. 3). At first the choice of emphasis seems eccentric. Here is a history of tort law that omits -with rare, fleeting exceptions -any mention of railroad or industrial accidents, medical malpractice, the personal injury bar, the contingent fee, accident and liability insurance, and the entire regime of relevant public law -from workmen's compensation, the Federal Employers' Liability'° and Safety Appliance Acts 11 and statutory limitations on defenses, to the modern Occupational Safety and Health 12 and Consumer Product Safety Acts 13 and nofault automobile insurance plans. 1 4 In a way, White's selection of his topic is unfortunate, as it would be fascinating to learn, for example, who the lawyers were who took accident cases in the nineteenth century and how they worked out the ground rules of the negligence system with their opponents in the legal departments of railroads, what was thought of as a strong case and a weak one, what role the juries played, how damages were categorized and measured, whether (as seems unlikely, from what we now know' 5 ) appellate doctrine was strictly followed by trial courts or (as seems more likely) relaxed to favor plaintiffs, and so forth. White is just not interested in this level: his subject is juristic writing, and indeed such writing at its highest pitch of refinement. He rarely tells what happens to tort doctrine in the opinions of ordinary state and federal judges but concentrates instead on the law of the jurisconsults, the systematic efforts of academic writers and academically minded judges.
Disappointing though it may be to those who keep hoping for something completely different in the legal history line, White's choice of emphasis is defensible. Surely the history of legal ideas is an important branch of the history of political and economic thought, of the way in which people try to explain, justify, and rationalize the social arrangements under which they live. And White's thesis that formal systems of legal thought significantly influence the subject matter of tort law is intriguing. The ideas of the mandarinate often deviate from those of the bar generally, because of the academics' professional predilection for theory and "reform." But it is exactly for that reason that academic legal writers make such good sources for the intellectual historian: they have already done the spadework of trying to abstract a clear and concise version of the common sense of their time, so as to bring current practice into line with what they regard as its underlying core of principle. Even when they are least representative, because most critical of the contemporary common sense, they are often most influential. Torts, as White often points out, has notoriously been a field in which the wild academic theories of one generation have become the practitioners' cliches of the next. Furthermore, if one is trying, as White is, to explain how formal systems of doctrine are made and unmade, it is not a bad strategy to stick fairly closely to the doctrinal writers themselves, rather than hunting far afield for explanations from social context. For it is actually very difficult to account for the emergence of negligence as a general organizing principle of tort liability as if it were a technological response of the law to the "social needs of industrialization," for one would then have to explain, for instance, why England and the United States seem to have undertaken the systematic generalization of the fault principle to include all tort liability at the same time (187o's and i88o's) despite England's much earlier industrialization as well as why Germany responded to industrialization by imposing strict liability on railroads and industrial concerns for accidents by way of exception to a preexisting fault standard! 16 There are simply too many variables in economic growth to support a hypothesis that any of them is socially "necessary."
It is likewise difficult to account for the negligence principle simply as having been created by interest groups such as railroads and factory owners, though undoubtedly lawyers for these enterprises played a part in shaping the case law from which the principle was synthesized and later in ensuring its general diffusion through the profession. Lawyers commonly believed that entrepreneurs had a stake in systematic legal science because of its supposed benefits of certainty and predictability. 17 But that belief is only legal-intellectual ideology , 6 See F. LAWSON, NEGLIGENCE IN THE CIVIL LAW 45-46 (1950) . 17 Morton Horwitz' much-criticized thesis that i9th century judges fiddled the liability rules in part to help transporation and industrial enterprises externalize their costs, M. HowRrTz, THE TRANSFORMATION OF AMERICAN LAW 1780 -i86O, ch. 3 (1977 , seems to me perfectly correct if taken as a proposition about judicial ideology:
it's what the judges repeatedly said they wanted to do. Whether the rules had any such effect is a totally different question, not resolvable by doctrinal history and possibly not resolvable at all.
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HeinOnline --94 Harv. L. Rev. 907 1980 Rev. 907 -1981 and often not justified -as for example when entrepreneurs want to change the rules, when they are indifferent to them altogether, or when they prefer them in as tangled and confusing a mess as possible. 1 8 Employers who want to reduce the cost of accidents can invest in favorable doctrine such as the fellow servant rule; they can also invest in accident prevention, overkill deterrent litigation, firing workmen who bring tort claims, agitating against the contingent fee as a means of financing claims, lobbying for state-funded insurance, etc. Employers were quick enough to abandon the old war cry of "no liability without fault" when compromise on workmen's compensation offered the prospect of quieting labor trouble over safety at an acceptable cost. 19 White does not suggest, nor should this critique of the attribution of legal developments to sociological factors be taken as, a plea for a return to the old idealistic view that legal doctrine "evolved" solely through its own internal logic in ways that had nothing to do with factories or railroads. The point is just that the usual social theories connecting doctrines to factories and railroads -that the doctrine "serves social functions" or is the "product of interest-group pressures" -are so unpersuasive in their current form that one cannot blame a legal historian for taking up the much less problematic task of trying to get straight at least what the doctrine was all about.20
Ill.
For this purpose, however, White's book is not as informative as it might be. One hopes that an intellectual history of a body of law will try to reconstruct the conceptual world 18 In the late x9th century, for example, one of the great projects of reform-minded judges and legal academics was promoting "uniformity" by means of uniform state laws, the application of "federal general common law" in diversity jurisdiction, and the standardization of doctrine through authoritative treatises and casebooks, "national" law curricula like Harvard's, and heavy reliance on England as the mother jurisdiction. Entrepreneurs took very little interest in any of this, preferring to exploit the advantages of the hodgepodge muddle of law in a diverse federal system. I remain skeptical about whether, given the number and complexity of the variables intervening between the statement of the rule and its application (see pp. 907-08 supra), any such theory is tenable.
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HeinOnline --94 Harv. L. Rev. 908 1980 Rev. 908 -1981 of its creators, to describe their system of thought and the sources they assembled to construct it, and perhaps also to reveal its intellectual context, its relation to other contemporary systems of thought. White's descriptive accounts of Science, Realism, and Consensus are frustratingly vague; he rarely tries except in the most general way to outline their substantive content. His references to context tend to be to shadowy names of intellectual movements; and he seems almost completely indifferent to exploring sources.
The advent of the idea of Legal Science is his master key to understanding tort law of the late nineteenth century. Yet we never learn much about where it came from or even what it was, and what we do learn is muddled. Although it was not until 187o that the legal elite found a solid institutional home for their ideal at Harvard, they had aspired throughout the nineteenth century, as White says (p. 252 n.22) , to an ideal of law based on a scientific scheme of principled classification. Of course, that late nineteenth century jurists talked about science in more or less the same way as the previous two generations does not mean there was nothing different in how they actually went about doing it. 2 1 White, though, offers little assistance in defining the late nineteenth century version.
21
In ante bellum American legal texts the meanings of "legal science" were as diffuse as references to the idea were frequent. It sometimes meant the empiricalrational method of inducing "principles" from cases, sometimes also the grouping of principles in some scheme of classification, and sometimes just the imposing mass of liberal-classical background erudition that the educated practitioner was expected to possess. By White's period these earlier meanings had mingled with more specific ones: the systems of analytic classification suggested by John Austin's LECTURES ON JURISPRUDENCE (S. Austin ed. 186-i863) and the methods of German legal-historical scholarship. See, e.g., S. AMos, THE SCIENCE OF LAW 1-12 (1877). Scholars such as Ames, Langdell, and Holmes mostly thought of Science in terms of these more specific meanings, though Langdell's famous remarksLaw, considered as a science, consists of certain principles. . . . Each of these doctrines has arrived at its present state by slow degrees .... This growth is to be traced in the main through a series of cases, and much the shortest and best, if not the only way of mastering the doctrine effectually is by studying the cases in which it is embodied. 247-53 (1882) . This is not at all to challenge White's basic point that positive natural science was taken by most Americans to be the model for learning in the late i9th century, but only to say that this very general aspiration, shared by learned persons in all fields, is not very helpful in pinning down the specific aims and methods of legal science.
HeinOnline --94 Harv. L. Rev. 909 1980 Rev. 909 -1981 Initially, it seems to be "conceptualization" -the ordering of knowledge into broad categories (p. 6).22 Later, Science is described as the method of extracting general hypotheses by induction from factual data and verifying them by application to more facts: this "revolutionary" method is neatly exemplified by Langdell's view of cases as the specimens that the common lawyer sorts into classes according to principles (p. 26). So it is, but the method is old-hat Baconianism! Perhaps White has been misled by the nineteenth century legal elite's incessant speechmaking about the need to make law scientific into supposing that they adopted the methods of modern natural science; actually, it would be awfully hard to show that most of them even knew anything about it.23 One way to figure out what legal and other sciences specifically owed each other in this period would be to explore parallels among fields. One might usefully start with scholars whose tasks were similar to those of the legal writers, such as historians of political institutions and ideas, philosophers concerned with causation, or economists and social theorists, and perhaps at some point go on to explore the striking resemblances between late nineteenth century legal thought and classical political economy, and finally consider the uses that legal thought made of social evolutionism and of the "comparative method" of philology and anthropology.
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If that enterprise seemed too wildly ambitious, as naturally it might, one could pull back to the conventional technique of examining the sources that were cited by the legal writers themselves, which Mark DeWolfe Howe used beautifully in his intellectual biography of Holmes. 25 Astonishingly, White does not do any of this sourcework; he gets through two chapters 22 Unhappily, this view is first illustrated by the work of Nicholas St. John Green, a brilliant forerunner of legal and philosophical pragmatism, whose actual ideas follow more closely White's formula for Realism (p. 65) -"presentism, objectivism, empiricism, and anti-universalism" -than that for Science.
23 President Eliot of Harvard, a real scientist, probably had no notion that his law school dean was talking about a classical Roman idea when he said that law was a science. Eliot thought the "scientific" thing at the Law School was its fancy new "clinical" method of teaching: giving students first-hand exposure to the specimens, actual cases, instead of filtering the cases through didactic treatises and lectures. the way for the scholars' generalizations. The effect is to blot out almost the whole intellectual context of tort law in such a way as to make it seem to spring, fully dressed in Victorian frock coat, from the head of Holmes.
Matters improve when White reaches the more familiar ground of Realism, but not by much: for example, we are told that Leon Green's method is "functional" but are given only the barest idea of what that means (pp. 85, 9o-91) and no account of the collateral fields (such as the Chicago school of sociology, Malinowskian anthropology, or institutional economics) that tried to give it meaning. So too with the "Consensus" writers of the late 194o's and 1950's. Why no comment on the evident correspondences between their work and Parsonian sociology and pluralist political science? This is all most strange in a work whose announced design is to account for what happened in tort law by shifts in its intellectual context. The contextual ideas all come and go under their most cryptic labels -"empiricism," "behaviorism," etc. At one point, for instance, White offers to explain legal science as "Victorian" in its origins. Expectations rise at the prospect of a new cultural genre of legal history, perhaps comparing law in Victoria's reign to her architecture, novels, social theory, interior decoration -only to be dashed when "Victorianism" turns out to be nothing more than an "interest in deriving secular and scientific theories that would promote order and unity in a modern industrialized setting" (p. 6).
IV.
In conjunction with his thesis that doctrinal developments influence the subject matter of tort law, White presents a few sociological explanations. "Industrialization," banished as a cause of the negligence principle, is readmitted as the cause of the undermining of traditional stability that led Victorians to 26 See, e.g 
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HeinOnline --94 Harv. L. Rev. 911 1980 Rev. 911 -1981 wish to reconstitute social order through science (p. 5), as well as of the "sudden complexity and interdependence" of social life, to which both Science (p. 26) and Consensus thought (p. 145) were reactions. "Professionalization" is also listed among the causes of Science: this is the familiar idea that the university as an environment for training lawyers is more likely than apprenticeship to encourage theoretical work (pp. 23-25) . This explanation will do for the academics, but not for the judges: Can one explain the taste for formal generalization that characterized the Waite, Fuller, and White Courts as the product of "professionalization"? By itself, the sociological explanation based on professionalism fails, and, even when accompanied by White's suggested intellectual mechanism -judges following the lead of academics -it is unsatisfying as an explanation of this phenomenon. One is led to think that behind the generalizing impulse something deeper was at work.
Occasionally, though, White's remarks do point toward the possibility of a cultural-legal history that would be very much worth having: how "interests" in property and, personality have been constructed in legal thought, how different kinds of suffering have been moved in and out of the category of compensable harms, and how losses it would once have shocked people even to think about pricing have come to be routinely valued in money. 27 With his doctorate in American Studies, White would seem the very legal historian most likely to realize this possibility, but the achievement falls short of the aspiration, for the examples are supported by nothing more than his assertion. 28 Thus, he says recognition of mental distress as a 27 The mass marketing of life insurance, for example, was made difficult for decades by, among other things, the unwillingness of prospective purchasers to set a money value on human life. Even after buying life insurance became common in the 1870's there was resistance -in insurance circles as well as in society in generalto valuing the lives of women and children, and there were frequent legislative attempts to prohibit insurance of children. See V. ZELIZER, MORALS AND MARKETS,
THE DEVELOPMENT OF LIFE INSURANCE IN THE UNITED STATES 62-63 (1979).
Incidentally, this seems a more plausible explanation for the exclusion of "sentimental factors" such as the survivors' grief from damages in children's death cases in the 1 9 th century than Professor Posner's hypothesis that "a child of working-class parents was sometimes viewed by them as an income-producing asset whose destruction could be compensated for in much the same way as the destruction of property." Posner, supra note 20, at 47. 25 The funniest of these ad hoc sociological perceptions is the reason White suggests for the revival of Conceptualism in modern legal scholarship: that "skepticism toward previously unifying cultural values, such as patriotism, 'decency,' or 'equal opportunity"' has stimulated a "concern with personal values"; the "theoretical focus" of Neoconceptualism "becomes a form of communicating a personal statement of values to others .... [T] he effort seems less to ensure that the theory is authoritative than to express it as forcefully as one can" (p. 213). but then fails to support this theory with a single reference. Later, he opines that the right to privacy "became important when America became more heterogeneous, crowded, urbanized, and socially mobile: it was a respite from the pressures of living in a complex world" (p. 173), which seems hardly more plausible than its opposite ("As Americans moved out of the stifling confines of village communities into urban neighborhoods of strangers, privacy was more easily obtained and therefore less urgently desired.") would be.
Similarly, the book argues that, in the late nineteenth century, the main purpose of tort law was admonishing blameworthy persons, but gradually over the twentieth century, the purpose became the compensation of injured ones; and this shift in objectives -the result of life in increasingly "interdependent" society -explains not only the shift away from negligence toward strict liability but also the spread of insurance (pp. 147-50, 170-72, 231-32). Statements such as this are common, but what do they really mean? Is this another version of Dicey's movement from "individualist" to "collectivist" politics; 29 or something perhaps more subtle, a shift from a moral universe in which everything that happens to human beings is seen either as the consequence of someone's moral choice (a poor man is to blame for his own poverty) or of some unalterable natural order (the poor ye shall always have with you) to a conception that all social consequences, including socalled moral choice, are linked to all others in more or less determined or manipulable networks of causal necessity (poverty is a condition produced by the conjunction of certain "social forces")?
In any case, is it true that the jurists' view of the main purpose of tort theory has moved from blaming defendants to compensating plaintiffs? If one looks at tort damages theory, the proposition only holds true in a time frame different from White's, for, by the late nineteenth century, the practice of allowing juries in tort cases to assess "smart money" (punitive damages) against defendants they disliked was already in thorough disrepute; the treatise writers agreed that unless there was aggravation in the form of recklessness or malice, "the only available remedy which the law can give for a wrong is an award of money estimated as an equivalent for the damage suffered." ' 30 In short, the Scientists thought compensating injuries was a purpose of tort law, just as we do, but they distinguished (as we do) compensable from noncompensable harms, and they required (as we do) justification of some kind for requiring the defendant to pay the compensation. As White's Realists kept pointing out, resolving even the question of whether the defendant caused the harm to the plaintiff involved some judgment about the desirability of the parties' conduct; is the immobile person the victim of, or a harmful obstruction to, the mobile one? Perhaps White means simply that our moral economy has been shifting from one of punishments and rewards to one of incentives and disincentives, or even to a way of thinking that fully accepts the subjectivity of preferences and seeks only their efficient maximization: the defendant must pay not because he is a wrongdoer, but because he can most cheaply avoid or insure against accidents. Yet even this opposition obscures the warfare between moral and amoral standards in our law. As White well knows, even at the height of Science, Holmes, Wigmore, and Ames were all disputing whether the "fault" standard of liability had been historically evolving towards or away from concern with actual moral blameworthiness; 3 1 and Holmes, who took what is apparently White's side of this issue when it arises in the twentieth century -that tort liability has moved away from moral fault toward some objective external standard that the state happens to fix upon -immediately suggested the instability of such a single-minded approach to tort analysis when he revived malicious motive as the touchstone of liability for interference with contractual relations. 32 White's proposition would surely stand no better chance of unanimous support among today's jurists, who seem about evenly divided among those who would rationalize liability rules on grounds of eco- 7 HARV. L. REV. 315, 383, 441 (1894) . Nathan Isaacs tried to compose the quarrel through the ingenious resolution that moral and objective standards for liability alternated cyclically through history: objective standards represented attempts to codify current morals into bright-line rules; these rules tended to collapse as morals changed but reappeared to codify the changes. [Vol. 94
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V.
I think most of the problems of interpretation in this book may stem from a common source: White's unwillingnessparadoxical in an intellectual historian who tries to hold at arm's length anything smelling like a "materialist" influence on tort law -to take doctrine fully seriously as an intellectual project. Although he perceives that the theories of the academics work a significant impact on the law, he treats his jurists a little as one would children going through a "phase": tort doctrine was highly conceptual in the late nineteenth century because Conceptualism was the going thing; when the intellectual fashion changed, the doctrine was "atomized"; now the fashion has changed back.
[Nlothing about the subject matter of [torts] compels one organization of the field or another. Tort law could just as well be an incoherent mass as a tightly knit subject whose elements are arranged in a "philosophically continuous series." *. . Thus proposals for emphasizing one or another feature of tort law do not have to reckon with some inherent tendency in the subject to lend itself to one theory of liability or another. They have to reckon, rather, with the prevailing intellectual wisdom of the time. (P. 233).
It is as if the legal intellectuals, poor beasts, cannot help getting coated with the sticky stuff of contemporary intellectual opinion. 33 But from time to time White recognizes that something much more than this is at stake, and that the efforts of torts scholars and judges to bring some coherence to the field is part of a deadly serious attempt to rationalize the ground rules of interactive life in liberal society. The jurists may be seen as engaged in a continuing effort to work out solutions to a single political problem, each successive solution trying to respond to the perceived failings of its predecessors. The problem itself is simply stated: how to prevent people, who must interact with one another in order to realize their humanity 33 His postulate of this sort of intellectual determinism makes puzzling his later worries that legal academics have too much unaccountable power because their "value premises . . . affect decisively the contents of laws that persons outside professional communities are intended to follow" (pp. 242-43), for, if one accepts the argument of his book, they too are only soaking up the ideas of their time. Asking for political accountability for this process is rather like asking, "Who elected Einstein?" or even "Who elected God?" and improve their common condition, from oppressing or destroying one another. In liberal theory the solution is to institute the state, which defines "rights and duties" -zones of action and immunity within which each person may act freely -and sanctions transgressions of those zones; but in so doing, poses a new problem in the form of its own power to oppress or destroy, which must be limited in turn. Legal thinkers of the late nineteenth century, building on the labors of predecessors, tried to work out a systematic formal solution to these problems. The task of the "rule of law" was to specify the scope and limits of autonomous conduct, through rules that would be knowable (at least to persons advised by lawyers) in advance, and general, so as to apply to all legal persons equally. Rules thus formulated would inform individuals how far they could go without infringing the freedom of others, and would keep the state in check as well by depriving its officers of discretion in handling claims of infringement.
So the passion of scientific classification of rights and duties arose from something much more fundamental than a vague hankering to share the prestige of academic science: generality of legal thought was considered a precondition to liberty and equality. The negligence principle seemed a perfect candidate for a general rule of private law, defining the rights and duties of individuals toward one another. Judges had already been at work synthesizing the principle, so that it could be shown to have been gradually evolving out of prior law. Unlike the grab bag of traditional actions on the case, it did not impose different rights and duties on parties of different status, but applied equally to everyone. Moreover, the imposition of liability for fault, like that for breach of contract, did not at first seem to involve any policies external to the will of the parties, posing no problem of potentially illicit state coercion. And, of course, in conjunction with the doctrines of contract, assumption of risk, and contributory negligence, it appeared to provide a flawless justification for the suffering routinely endured in social life.
Unless... a prudent man would have foreseen the possibility of harm, it is no more justifiable to make me indemnify my neighbor against the consequences, than to make me do the same thing if I had fallen upon him in a fit, or to compel me to insure him against lightning.
34
The naturalism of the metaphor is striking: if your right (to be secure against harms resulting from my wrongful con-duct) is not violated, no human agency has done anything to you at all, and you are to see yourself as a victim of circumstances, "industrial society," life in a "complex interdependent world," a bolt of lightning.
There is absolutely nothing new in this account of the aims of legal science;
35 it is all explicit, along with the seeds of its undoing, in what are probably the most famous sections of Holmes' Common Law. 36 We read it now and think, "How could anyone have thought that judgments as obviously socially and politically contingent as those about what is and is not reasonable risk-creating activity could be developed into general nondiscretionary rules of conduct?" But the point is that these aims led the legal scientists to think so, and, as White recognizes, that we do not because their successors, including the paradoxical Holmes himself, showed us so convincingly that these abstract doctrinal formulations are empty of predictive content for particular cases.
VI.
Once one recasts the beginning of White's story this way, the rest becomes a useful account of the ways in which scholars and judges have tried to salvage the liberal theory of justice from the wreckage of Science: If you can't achieve the aims of liberal justice by rules specifying the limits of autonomous conduct in advance, how can you do it? The usual response in the 192o's and 1930's was that the aims could be reached by a policy-oriented balancing of interests, founded on observable regularities in judicial decisionmaking. The most dramatic moments in this book come when the proponents of doctrine confront those of interest balancing, the doctrinalists accusing the Realist of lacking any general organizing ideas, the Realist replying that doctrine was certainly general but completely vacuous. What saved liberal legalism from the impasse, White says, were (i) the threat of Nazism (thus introducing for the first time -at pages 139-42 -an explicitly political consideration) and (2) Consensus thought, represented in torts by Dean Prosser. The first relieved the pressure to justify how liberal societies were run by means of the consolation that at least they were different from the terrifying alternatives. The second defused the confrontation between 35 In fact, I would probably have just assumed these aims but for the absence of any reference to them in the book (save in the curiously parochial guise of an American cultural characteristic -"rationality as a core value of American law" (p. 142)). Maybe White has just assumed them, but it doesn't look that way.
Realists and their opponents by lowering it a notch or two into the practical and commonsense context of a very superior hornbook. White is most interesting and even brilliant when he argues that the field was kept in equilibrium throughout the 195o's and i96o's in part through Prosser's artful, simultaneous embrace of the doctrinal and Realist perspectives that had over and over again demonstrated one another's incoherence (pp. 159-63, 176-78) .
White himself has apparently suffered a permanent loss of faith. The claims that "the process of judging is somehow inherently rational," that "the legal system in America is based on an inexorable rationality," that "for every problem there is a consensual rational solution," strike him simply as incidents of yet another intellectual fashion, the prevailing canons of the postwar world (p. 209) , that has passed and now seems somewhat quaint. The summons to rally once more around the new standards of Paretianism or Rawlsian neo-Kantianism fails to stir his blood: he sees in them little more than the professional academics' fondness for comprehensive systems, and assumes they will shortly go the way of all the others (pp. 242-43). Yet nothing about what he depicts as the collapse of the idea of the rule of law and the futility of trying to reconstitute it drives him to despair, or to the energetic attempt to imagine an alternative politics; or even seems to bother him very much. Is it wrong to see in this book the symptoms of a liberal legalism so enervated that even its historians have forgotten the urgent reasons for its creation?
A THEORY OF CRIMINAL JUSTICE. By Jan Gorecki. The multiple objectives of restraint, general deterrence, specific deterrence, rehabilitation, desert, and public education, though necessarily intertwined, have been impossible to reconcile, and so have intensified the problem. Criminology has thus become a tormented field where armies of theorists compete for acceptance, but without adequately preventing or controlling crime. The intent of Jan Gorecki's A Theory of Criminal Justice is "to discover an optimal policy for crime control" (p. xiii). Rejecting alternative crime control policies as being "for the most part too vague ever to be tested, tautological, or evidently false," 9 Gorecki claims to present "not just another hunch but PROBATION He sees the administration of criminal justice as the most important determinant of criminality, believing criminal law to be "a tool of moral learning by the society at large" (p. xiii). Moral education inculcates an internalized aversion that "effectively prevents both calculated and emotional wrongdoing" (P. 3), since it is "a powerful motivation, much stronger than the fear of sanction" (p. xiii). Thus, Gorecki rejects retributive and other utilitarian models as the primary justifications for punishment (p. xiv), and opts instead for the educative function, which is both more effective and "nobler" (p. 3).
The social origins of moral drives, Gorecki argues, are rooted in "persuasive communications" and "instrumental learning" (pp. 6, io). The former concept encompasses the socialization by institutional encounters (such as familial, religious, and judicial) that instill visceral "moral evaluations" -"the perception of which conduct is right or wrong and the experience of duty or guilt emerging in response to ideas of right or wrong conduct" (p. 7). Instrumental learning is essentially Pavlovian: the "behavior of any . . . organism is, to a large extent, an outcome of its likely consequences.
[R]ewarding effects of behavior X reinforce X, while punishing effects reinforce avoidance of X" (p. io). 10 Among the conditions for maximizing the efficacy of this general theory of learning are the sufficient intensity and proper timing of the rewards or punishments (pp. 12-13). Further, for a sanction to convey a moral lesson, both the observers and the sanctioned person must recognize the punished behavior as intrinsically wrong, and the punishment as "just" (i.e., its distribution must match the moral experiences prevailing in the group); the sanctioning agent must be respected and trusted; and the sanctions must be consistent for like circumstances and distributed according to uniform criteria (pp. [19] [20] [21] [22] . Applied to a system of criminal justice, 1 1 the theory would provide for a "just" punishment to follow every crime. "This would, in turn, bring, through the process of moral learning, a sweeping decline in criminal behavior, and, consequently, alleviation of the crime-engendered social ills" (p. 127).
10 For an overview of learning theory principles, see, e.g., E. HILGARD, THEORIES OF LEARNING (2d ed. 1956). See also C. HULL, A BEHAVIOR SYSTEM (x958); B.F.
SKINNER, THE BEHAVIOR OF ORGANISMS (1938); E. TOLMAN, PURPOSIVE BEHAVIOR IN ANIMALS AND MEN (1932).
Gorecki would make only "the necessary minimum" changes in the legal system, though even "this implies an overhaul of considerable proportions" (p. 94). He would decriminalize homosexuality and drug abuse crimes (pp. 95-96), abolish plea bargaining (p. 109), 1 2 eliminate parole and the treatment of individual offenders (pp. 47-48), and, as the most effective method of cutting costs within the system, "simplify" criminal procedures (p. iii), perhaps abolishing the jury system. 1 3 In addition, because acquisition of evidence "must be reasonably easy" if law enforcement is to be more certain and thus educative, and since "early interrogation of suspects constitutes a particularly valuable implement for acquisition of evidence" (pp. 81-83), obstacles in the way of evidence gathering must be rethought. This is particularly true of confessions (pp. 83-89, 1i7-26). Thus, Gorecki would allow "a reasonable degree of pressure" 1 4 to be brought to bear upon a suspect (p. 12o), allow the prosecution free rein to comment at trial on the suspect's refusal to speak (pp. 84, 125), and restrict or eliminate prohibitions on illegal search and seizure (pp. 81-83) , coercive self-incrimination (pp. 117-26),'5 and deprivations of the right to counsel (pp. 84, 125) -at the 12 "[Bjargained pleas should be perceived as conspiracies to obstruct justice rather than as components of its administration" (p. 52). 13 Although this Review is not intended to address Gorecki's attempt to "cut costs" within the system (pp . Io9-I5 14 The "proper demarcation line" between reasonable and unreasonable pressure on a suspect to confess would depend "on the moral views of the society at large as perceived by the Court" (p. II9), as well as on the "judicial perception of basic social needs to be served by criminal justice" (p. 125). Moreover, Professor Gorecki argues that "[tjhe economic advantages of confession are clear: a confession during interrogation, if corroborated, results, at arraignment, in a plea of guilty, and, like any guilty plea, cuts expenditure and reduces workload" (p. Much of Gorecki's treatment of self-incrimination is taken from Gorecki, Miranda and Beyond -The Fifth Amendment Reconsidered, r975 U. ILL. L.F. 295. The reason for his emphasis on self-incrimination, rather than on, or in conjunction with, some of these other prohibitions, particularly illegal search and seizure, is never made clear.
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The major flaw in Gorecki's work is not one of law, of government, of politics, or of economics; it is one of knowledge. For a theory that is supposedly "specific enough for potential refutation" (p. xiii), his book is unjustifiably vague. He leaves undefined and unexplored the concepts and mechanisms that are at the heart of his theory, unsuccessfully finessing the intractable problems facing our criminal justice system. Gorecki then naively calls for a monolithic theoretical approach to the monumentally complex problem of crime. The first sentence of the text illustrates the emptiness of Gorecki's theory: "Criminal law can be applied as an implement of moral education: following a properly arranged application of punishments, the prohibited behavior becomes more 16 378 U.S. 1 (1964) (fifth amendment privilege against self-incrimination held applicable to the states through the due process clause of the 1 4 th amendment).
V 378 U.S. 478 (1964) (confession taken from defendant in custody held inadmissible because defendant had requested and was denied opportunity to consult an attorney and was not warned of right to remain silent).
is 384 U.S. 436 (1966) (police have duty to warn defendant of right to remain silent, of potential adverse use of any statements, of right to have attorney present at custodial interrogation, and of indigent's right to court-appointed counsel). "If faithfully implemented, the dictates of Miranda can only result in the virtual disappearance of confessions" (p. 86). Cf. Watts v. Indiana, 338 U.S. 49, 59 (r949) (Jackson, J., concurring in result) ("[Any lawyer worth his salt will tell the suspect in no uncertain terms to make no statement to police under any circumstances."). [Vol. 94
HeinOnline --94 Harv. L. Rev. 922 1980 Rev. 922 -1981 forcefully perceived by the society as intrinsically wrong and is avoided as immoral" (p. 3). What is a properly arranged application of punishments? The only clue Gorecki gives is that a proper system of punishments would "grade the sanctions according to the harmfulness of the offense" (p. 98), with the highest penalties going to the most serious offenders. 19 But he makes no attempt to develop a working definition of either "harm" or "seriousness." ' 20 The only guide to "seriousness" is noncommittal: "the degree of a defendant's guilt would be determined by our feeling of blameworthiness of his criminal act" -that is, "the feeling dominant in the society" (p. io 6 ).21 If the most serious offenders could be isolated, moreover, how high should the "highest" penalties be? 22 Other crucial terms are dealt the same fate as "proper," "harm," and ((seriousness" -for example, "justice,'' 2 3 "basic social needs" (p. 125), and "like cases" ' 24 (p. 59). Thus, while Professor 19 "Proper" as a critical but undefined conclusory term plagues Gorecki's book. See, e.g., pp. 4, 73, 93. 20 See also p. 104 (Prosecutors "should be duty bound to charge (suspects] with the crime committed -at least when the crime is serious."). Gorecki finesses this operational vagueness by citing an example of a crime that is serious: large-scale heroin trafficking (p. 98). He only explains, however, why trafficking is serious vis-h-vis drug use (the latter harms only the offender, the former harms others); he leaves the reader at sea as to how to evaluate seriousness when the crimes are of wholly different types or neither is "victimless."
The practical difficulty of evaluating the relative seriousness of crimes has been often noted. See generally Geraghty v. United States Parole Comm'n, 579 F.2d 238, 254-59 (3d Cir. 1978 835-38 (1975) . 21 See also p. r1o.
22
The same problem of definitional vagueness plagues Gorecki's discussion of judicial discretion in sentencing. Statutory ranges of sentences should be of "reasonable width" (p. io5), and appellate courts reviewing such sentences should strike down only "violations of justice that are gross enough to be obvious" (p. io8).
23 To Gorecki, "the term justice is metaethical: its use does not imply adherence to any particular system of normative ethics" (p. 2 r). Rather, a criminal system is "just" if its distribution of rewards and punishments is evaluated as "morally right" by members of society; that is, "if the distribution matches moral experiences prevailing in the group" (p. 21). Given the difficulty of detecting the dominant moral experiences of society, see p. 924 infra, this definition is not very illuminating or "testable. HeinOnline --94 Harv. L. Rev. 923 1980 Rev. 923 -1981 Gorecki is quick to recognize the ambiguities in other theorists' critical terms, his suffer the same problem.
25 This is most unfortunate, since questions of the administration and magnitude of punishment are at the very heart of current judicial, 26 legislative, 2 7 and academic 28 criminal justice debate.
Gorecki's theory is primarily, if not exclusively, founded on a vision of moral education, but his effort to decipher the language of morals is incomplete at best, and at worst hollow or wrongheaded. What are the actually accepted basic moral values and how are they determined? Although he suggests that public opinion polls can be useful (pp. 7, 36-37, 144 n.20, 147 n.65), Gorecki's main instrument for this task is "introspection" (pp. 4-6, i7) : "observing our own mental processes and the body movements [including verbal expressions] resulting from them and inferring contents of the mental processes of others, by analogy, from their body movements" (p.
5).

29
resulting from punishing people differently who have done the same thing, we may now tend to punish people the same way who have committed crimes in very different circumstances."); see also 283 (I98O) (mandatory life sentence, imposed pursuant to Texas habitual offender statute, for a defendant convicted of three nonviolent, property-related felonies totaling $229.1i, does not violate the cruel and unusual punishment clause of the eighth amendment) ("We all, of course, would like to think that we are 'moving down the road toward human decency.' Within the confines of this judicial proceeding, however, we have no way of knowing in which direction that road lies. Penologists themselves have been unable to agree whether sentences should be light or heavy, discretionary or determinate." (citations omitted)). 27 See, e.g., S. 1722, 1723, 9 6th Cong., 1st Sess. (i979) ; H.R. 6915, 96th Cong., 2d Sess. (ig8o). 29 Introspection tells Gorecki, for example, that "[tjoday ... the support for some [prohibitions, such as bans on gambling, drug abuse, vagrancy, suicide, and fornication] is waning and the opposition grows: before our eyes they are becoming obviously unjust" (p. 35).
HeinOnline --94 Harv. L. Rev. 924 1980 Rev. 924 -1981 This set of words, however, provides no clue to how his theory can workably be used to guide the criminal justice system. For example, Gorecki questions whether punishment of homosexuality is "just," i.e., whether the distribution of rewards and punishments matches the moral experiences that prevail in the group. He then declares that the predominant moral influence in the group is a combination of liberalism and utilitarianism. These moralities, he says, dictate punishment of harmful acts only, and homosexuality is not harmful. He thus concludes that the punishment of homosexual behavior is "unjust." This injustice "undermines the general educative power of criminal law" (pp. 33-38).30 Without a better indicator of the prevailing moral influences of society than Gorecki poses, it is impossible to test this syllogism. Thus, his reasoning contributes nothing to the efforts to define the proper scope of our criminal justice system. Moreover, to the extent that one could divine such predominant moral influences, Gorecki's concentration on the moral experiences that "prevail" in the group (pp. 21, 118), the "dominant" feeling of justice (pp. io6, 129), and the "needs of society" (pp. 8-9, 119, 125) could have serious detrimental consequences. Surely subsocietal groups have different moral experiences, different perceptions of justice, and different needs, 3 ' as Gorecki recognizes at one point (p. io6). If his theory is addressed only to the "basic consensus" of society at large, as it appears to be (pp. xiii, 8i, io6), then not only is the thesis ingenuous, but it also likely would result in maintenance of the cultural, social, political, and economic status quo, with all that that envisions. Gorecki's inability adequately to identify or describe the substantive ethics he believes must undergird the criminal justice system would be less important had he dealt better with the subject he set out to discuss: the epistemology of ethics, or 30 Gorecki is similarly conclusory about detrimental effects of several other issues on the law's educative power. See, e.g., p. 43 [T]here may be no community apart from the identification and punishment of crime.").
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HeinOnline --94 Harv. L. Rev. 925 1980 Rev. 925 -1981 the educative function of normative facts. 33 A good case can be made for heightening our efforts to understand the educative aspect of the criminal law. Public education has been neglected in the criminal justice literature in relation to its importance. When education has been separately recognized as a purpose of the criminal law, typically it has been merely as an attribute of the "basic trio" ' 34 of deterrence, retribution, and reformation. 35 But rather than examine and extend the discourse that has taken place on moral education and its effects on compliance with laws and rules, 3 6 Gorecki substan- (pp. 27, 136, 141-42) . 37 Unfortunately, Gorecki does not advance the ideas of Petrazhitskii, and so the examination of the educative function of criminal law remains undeveloped.
Petrazhitskii believed that behavior is determined not so much by legal norms as by internal mental and psychological forces understandable by introspective psychology.
38 Along with cognition (sensations and ideas), emotion (pleasures and sufferings), and will (aspirations and active experiences), he claimed to have discovered a fourth such force, "impulsions" -including the "impulsions of duty" 40 -which "emerge in response to ideas of (present, future, or just imaginary) conduct which is being evaluated as intrinsically right or wrong." ' 4 1 He emphasized the "irrational, impulsive character" 4 2 of these psychic occurrences, or "impulsive phantasmata, ' 4 Although Petrazhitskii elaborated on the introspective method, 45 he never adequately discussed either the fundamental questions of whose law and whose morality control an actor's behavior, 4 6 or how feelings of legal compliance originate in the mind. 47 More than forty years ago, Professor Hugh Babb outlined the advances necessary to implement Petrazhitskii's theories. Among other things, he wrote, "the preparatory work [for this science of legal policy] must include: . . . the systematic and methodical study of the psychological forces and laws defining the influence of law on individual and social motivation and conduct"; 48 an "[i]nvestigation of the crystallizations or deposits left in the human psyche (and changing its nature) by the educative influence of law as a factor (no less than a product) of culture" 49 -i.e., a theory of character formation; an "[i]nvestigation of the laws in accordance with which the successes of social pedagogy crystallize into objective views, principles and institutions"; 5 0 and an investigation of the possible verification of the introspective technique. 5 1 A formidable task indeed! 5 2 But Professor Gorecki has not essayed any of this, 53 nor has he at all advanced the ideas of his mentor. Though Gorecki claims to present a workable, testable theory based on the educative power of the criminal law, Petrazhitskii's and thus Gorecki's theories remain in their conceptive stage. 52 "The specification of the scientific method by which the thesis of natural law jurisprudence is to be implemented is the major task of contemporary legal science." Northrop, supra note 37, at 662. 53 In fact, A Theory of Criminal Justice makes no reference at all to the Babb articles.
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Given today's wisdom, the most portentous euphemism in the criminalist's lexicon should be "a satisfactory general theory of crime causation." 5 4 In the words of George Bryan Vold, "Crime must be recognized clearly as not being a single phenomenon, but as consisting of many kinds of behavior occurring under many different situations. No single theory therefore should be expected to explain the many varieties involved." 5 5 Perhaps this accounts for the failure of the nowlanguishing rehabilitation theory, 5 6 which has been a part of our zeitgeist since the late nineteenth century. 5 7 Modern thinking has denied that the criminal justice system existed for the purpose of punishment in the first instance. 5 8 This attitude has thwarted the maturation of criminogenic thinking. It is now time, however, to acknowledge the presence of antinomy and paradox, to accept the necessary eclecticism that comes with tentative knowledge, to experiment with both the molecular and the molar.
5 9 "It is not to be expected that criminological theory will develop wholly adequate explanations of criminal behavior until human behavior in general is better understood." ' 60 Thus, Wittgenstein's reply to the question, "Why do we punish criminals?" may be the most fair and seasoned abstract of contemporary knowledge on crime and its punishment:
The truth is that there is no one reason. There is the institution of punishing criminals. Different people support this for different reasons in different cases and in different times. Some people support it out of a desire for vengeance, some perhaps out of a desire for justice, some out of a wish to S4 Nearly 30 years ago, Andenaes wrote: "The time for broad slogans in criminology has passed." Andenaes, supra note 35, at 197 66 with Morris' pragmatic attention to permissible means and potential outcomes 67 - or, indeed, with any particular perspective in the criminological spectrum 68 -there should be no doubt that any theory of criminal justice that purports to be monocausal must be viewed with circumspection. 69 For the most part, the purpose of the criminal law is only to induce external conformity to rule. All law is directed to conditions of things manifest to the senses. And whether it brings those conditions to pass immediately by the use of force, as when it . . . hangs a man in pursuance of a judicial sentence, or whether it brings them about mediately through men's fears, its object is equally an external result. In directing itself against robbery or murder, for instance, its purpose is to put a stop to the actual physical taking and keeping of other men's goods, or the actual poisoning, shooting, stabbing, and otherwise putting to death of other men. If those things are not done, the law forbidding them is equally satisfied, whatever the motive. Yet Professor Gorecki argues that the criminal justice system should be molded to the educative function exclusively, rejecting crime control through rehabilitation and rectification of environmental ills. These latter approaches, he complains, are merely the result of the workings of "[aln elaborate and influential system of antipunitive ideology . . . that makes nonpunishment of criminals not just expedient but worthy" (p. 67). Such a fixation, which he sees as a consequence of positivist criminology, "is wrong: it undermines certainty of punishment and makes the lawbreaker, and not the general public, the main addressee of criminal sanctions" (p. 45). Sociological theories of crime causation 7 ' emanate from our "widespread complex of guilt" (p. 70), and psychological theories from fallacy (pp. xiv, 67, 77) and paradox (p. 75); therefore, Gorecki would ignore them in recasting the criminal justice system.
Gorecki also rejects noneducative theories as too difficult to implement and detrimental to the system's educative effects.
[Ilt is much easier to improve the system of criminal punishments than to eliminate such assumed determinants of crime as lack of parental love, anomie, private property, social inequality, racial discrimination, unemployment, or density of population in urban areas. That is why the idea of eliminating all these determinants instead of improving criminal justice is not only fallacious but harmful; by influencing attitudes of judges, prosecutors, and others who carry out the criminal process, it undermines the educative force of criminal law and thus contributes to the great amount of crime. (P. 73).
What is fallacious and harmful is Professor Gorecki's theory. No credible scholar ever promised that eliminating or alleviating the crime problem would be "easy." Whether the sociological and other determinants be real or assumed, no single causal factormoral evaluations included -has proven to be exclusive. Until that time occurs -if, indeed, 70 F. ALLEN, LAW, INTELLECT, AND EDUCATION III (1979) . "Thus," he concludes, the case for the retention and enlargement of ethical concerns in the criminal law is an uneasy one .... It is beset by competing considerations of great cogency. It is limited by practical realities and by the incoherence of modern debates on the commitments by which we are to live. In all of this the criminal law demonstrates its kinship with the modern era. 
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HeinOnline --94 Harv. L. Rev. 931 1980 Rev. 931 -1981 are not more painstakingly conceived and explained 78 than Professor Gorecki's, then our criminal justice system is in a deeper mire than even the most pessimistic theorists suppose. The issues Gorecki raises are real and persistent. Perhaps this is enough to require of any inquiry. In his attempt to underscore the moralizing power of the criminal law, however, he has taken great leaps of faith, and invariably has fallen into 
79
[W]hen [writers] come to speak about the means of preventing offences,.... of perfecting morals, their imagination grows warm, their hopes are excited; one would suppose they were about to produce the great secret, and that the human race was going to receive a new form. It is because we have a more magnificent idea of objects in proportion as they are less familiar, and because the imagination has a loftier flight amid vague projects which have never been subjected to the limits of analysis. J. BENTHAM, supra note 62, at 359. See also p. 932 & note 74 supra.
80 See pp. xiii, xiv-xv. "[Tihere is nothing more difficult to carry out, nor more doubtful of success, nor more dangerous to manage, than to introduce a new system of things." N. MACHIAVELLI, THE PRINCE ch. 6 (M. Musa trans. 1964).
